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When the company has gone 


— who'll be 


One reason so many attor- 
meys object to naming a 
client-corporation’s employe 
as its corporate representa- 
tive when qualifying it in 
any state, is the danger of 
not having continuous pres- 
ence of the registered agent 
at the registered address for 
service of process. Many 
states provide that in such 
a situation process served on 
a designated state official will 
constitute valid service, and 
lawyers know how often that 
results in the company’s 
never hearing of the suit, 
never having a chance to de- 
fend itself against the claim, 
and being saddled with a 
judgment by default from 
which there is no escape. 


In many states the danger 
goes right on, even after the 
company has formally with- 
drawn, until the statute of 
limitations shall have run on 
any claims arising while the 
company was qualified. It 
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left behind? 


is greater, in fact, in such 
states, for when the company 
withdraws, its employe-repre- 
sentative usually goes too. 
This danger of failing to 
receive notice of a suit after 
withdrawal is an added in- 
fluence with many attorneys 
in placing representation in 
the hands of The Corpora- 
tion Trust Company, C T 
Corporation System and as- 
sociated companies. For the 
company of this group func- 
tioning in a particular state 
functions there not for one 
corporation alone, but for 
hundreds, and is available for 
service of process, therefore, 
not only while any one par- 
ticular company represented 
is active in the state, but 
indefinitely in the future. 
Corporate representation by 
The Corporation Trust Com- 
pany, C T Corporation Sys- 
tem and associated companies 
means protection — at all 
points, and at all times. 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August, and September. Its 
purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regula- 
tion, or taxation of business corporations. It will be mailed regu- 
larly, postpaid and without charge, to lawyers, accountants, corporation 
officials, and others interested in corporation matters, upon written 
request to any of the company’s offices (see next page). 

When it is desired to preserve The Journal in a permanent file, 


a special and very convenient form of binder will be furnished at 
cost ($1.50). 
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Having offices or representatives in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, these companies: 


—for attorneys oe 
com up to date 
official information and 
data for use in incorpo- 
ration or qualification in 
any jurisdiction; 


—for attorneys file all 

papers, hold incorporators’ 

—- and perform al] 

other clerical steps neces- 

sary for incorporation or 

= in any juris- 
ction; 


—under direction of attor- 
s furnish the statutory 
ce or agent required for 

either domestic or foreign 

corporation in any juris- 
diction; ' 


—keep attorneys informed 
of all state taxes to be paid 
and reports to be filed by 
his client corporation in 
the state of incorporation 
and any states in which it 
may qualify as a foreign 
corporation. 


Wilmington, 100 West 10th St. 


The Corporation Trust Company, in- 
corporated under the Banking Law of 
New York, and The Corporation 
Trust Company, incorporated under 
the Trust Company w of New 
Jersey, with combined assets always 
approximating a million dollars: 


—act as Transfer or Co-Trans- 
fer Agent or Registrar for the 
securities of corporations; 


—act as Trustee, Custodian of 
Securities, Escrow Depositary 


or Depositary for Reorganiza- 
tion c mmittees. 


The associated companies’ loose-leaf service division 


NEW YORK CHICAGO WASHINGTON 
Emp STATE BLOG. 205 W. MONROE ST. MUNSEY BLDG. 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 


Other Offices in All Principal Cities : 

Albany, Atlanta, Baltimore, Boston, Buffalo, Cincinnati, 
Cleveland, Columbus (O.), Dallas, Denver, Detroit, 
Harrisburg, Hartford, Honolulu, T. H., Houston, 
Kansas City, Los Angeles, Louisville, Milwaukee, 
Minneapolis, Newark (N. J.), New Orleans, Philadelphia, 
Pittsburgh, Richmond, Rochester, St. Louis, 

Salt Lake City. San Francisco, Seattle, Wilmington. 





1937 Legislation 


With one exception, the activi- 
ties of the 1937 regular sessions of 
the state legislatures appear to be 
concluded, and a general survey 
may be made of the status of cer- 
tain types of statutes as affected 
by these sessions. 


All states of the Union and the 
District of Columbia now have 
Unemployment Insurance Laws in 
effect, as a result of legislation 
enacted during the 1937 sessions. 


The enactment of Fair Trade 
Acts has proceeded to the point 
where 42 such acts have been 
passed by state legislatures. The 
only states which have not enacted 
such statutes are Alabama, Dela- 
ware, Mississippi, Missouri, Texas 
and Vermont. 


Chain Store Tax Laws are now 
operative in 21 states. During 
1937, Maine repealed its law of 
this type, while the Wisconsin 
Chain Store Tax Law was per- 
mitted to expire on July 1 without 
reenactment. The Texas Chain 
Store Tax Law continues sus- 
® pended as a result of pending liti- 
® gation. 


Sales Taxes are now in effect in 
22 states. An act providing for a 
sales tax in the State of Maine was 
defeated upon being submitted to 
the people of that state in August, 
1937. 


Use Taxes have been adopted 
in 12 states: Alabama, Arkansas, 
California, Colorado, Iowa, Kan- 
sas, Michigan, Ohio, Oklahoma, 
Utah, Washington and Wyoming. 
Of these, the Alabama, Arkansas, 
Iowa, Kansas, Michigan, Oklahoma 
and Wyoming use taxes were 1937 
additions. It is to be notéd that 
the Michigan Use Tax will be- 
come effective October 29, 1937. 


Net Income Taxes are now im- 
posed on corporations in 31 states. 
Colorado and Maryland were states 
enacting such statutes for the first 
time in 1937. 


A new franchise tax on foreign 
corporations was imposed in 1937 
for the first time by New Jersey. 


Substantial amendments affecting 


the Delaware franchise tax pay- 
able in 1938 were passed in 1937 
by the Delaware Legislature. 
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Domestic Corporations 


Delaware. 


Shifting of voting power from one class of stock to another, de- 
pendent upon declaration of dividends, held not prevented by declar- 
ation of an illegal dividend. A charter provided for the shifting of 
the voting power from Class A common to the preferred stock upon 
failure of the corporation to pay two semi-annual dividends. One 
semi-annual dividend had been passed. The following dividend, 
being declared when the company had had neither savings nor sur- 
plus from which a dividend could legally be paid, was deemed illegal 
by the court. The voting power thus shifted to the preferred stock. 
A sale of the entire assets which had been authorized by the common 
stock after the declaration of the illegal dividend, was held void. 
Macht v. Merchants Mortgage and Credit Company and Home Finance 
Company, Court of Chancery, New Castle County, June 30, 1937. 
Commerce Clearing House Court Decisions Reporting Service Re- 
quisition No. 181359. Harry Rubenstein, for complainant. William 
H. Bennethum, for defendants. 


In a derivative suit, the corporation, and not the stockholders 
prosecuting the action, is entitled to restitution. An injury to com- 
plainants’ corporation, inflicted by defendants, had been ratified by 
a majority of the corporation’s stockholders after this derivative 
action had been begun by complainants to recover against defend- 
ants. In a previous opinion, the Court of Chancery, New Castle 
County, had held that stockholders have no authority to ratify a 
fraud committed against their corporation (Eshleman et al. v. Keenan 
et al., 187 A. 25, The Corporation Journal, October, 1936, page 223). 
Defendants now contend that the relief to be granted should be 
only in an amount which would compensate the stockholders who 
did not ratify the wrong committed—in other words “that the relief 
afforded should go to the complainants and others in like situation 
with them as individuals, and not to the corporation.” The Chan- 
cellor, after noting that the suit was one to redress a wrong to 
the corporation, in which complainants sought no relief as indi- 
viduals, rejected defendant’s view and ordered restitution to be 
made to the corporation. Eshleman et al. v. Keenan et al., Court of 
Chancery, New Castle County, July 7, 1937. William Prickett, for 
complainants. Ivan Culbertson, for defendants. Commerce Clearing 
House Court Decisions Reporting Service Requisition No. 162501-A. 


Florida. 


Court allows stockholder a reasonable time for the inspection of 
corporate books and records, regardless of motive. A corporation, in 
resisting the efforts of a stockholder to examine its books and records, 
alleged that information was sought for the benefit of a rival cor- 
poration in which the stockholder was interested and, further, that 
the stock was worthless. Neither of these contentions, held the 
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Supreme Court of Florida, Division A, constitutes any defense. The 
court observed that while it had no authority under the statute “to 
command in mandamus the respondents to allow an audit made, it 
does have power to allow a reasonable time for the inspection of 
the books and records, and if the relator can accomplish the making 
of an audit during that time, we apprehend no reason why he may 
not do so. The inspection of the record is for the purpose of deter- 
mining the condition reflected by it and it is for him to determine 
the extent of the information which he will acquire acting within 
the terms of the order.” Florida Military Academy, Inc. et al. v. 
State ex rel. Moyer, 174 So. 3. W. B. Dickenson of Tampa, for 
plaintiff in error. Martin Caraballo of Tampa, for defendant in error. 


Massachusetts. 





Corporate mortgage of entire assets must be authorized by stock- 
holders at a stockholders’ meeting. The statute (G. L., c. 156, sec. 42) 
required that a disposition of all the assets of a corporation be au- 
thorized at a stockholders’ meeting. A mortgage of all the assets 
of a corporation, authorized at a meeting of the directors, who held 
all of the capital stock of the company, was held void as not being 
given in conformity with the statute, the United States District 
Court, District of Massachusetts, saying: “The fact that the directors 
present at the directors’ meeting were also stockholders owning all the 
capital stock does not operate to convert a directors’ meeting into a stock- 
holders’ meeting.” Jn re Lincoln Bakery, Inc., 18 F. Supp. 998. 
I. Manuel Rubin of Brockton, for mortgagee. James Levensohn of 
Boston, for trustee. 


Michigan. 

A person may not be made an officer of a corporation without his 
knowledge and consent. The minutes of a corporation indicated 
defendant had been elected a director and vice-president in one year 
and re-elected the following year. In this action in which plaintiff 
company sought to hold defendant liable for a debt of the corpo- 
ration, under a statute imposing such liability upon officers of cor- 
porations in default for failure to pay the annual privilege fee, (Act 
No. 327, P. A. 1931, Sec. 87), the record showed defendant “never 
authorized any one to elect her a director or vice-president; she 
never accepted that position; she was never notified that she had 
been so elected; she took no part in the management oc operation 
of the corporation’s business; she was never notified of or attended 
any meeting of the board of directors; nor did she sign any papers 
that would be incumbent upon one holding such a position.” The 
Supreme Court of Michigan held that the record failed to show 
defendant was an officer or director of the corporation. A judgi-ent 
for her was affirmed. West Leechburg Steel Co. v. Smitton, 273 N. W. 
439. Smedley & Stribley of Muskegon, for appellant. Gillard & 
Gillard of Grand Rapids, for appellee. 
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Minnesota. 


Provision of 1933 Business Corporation Act, that Minnesota cor- 
porations were to become subject to its terms unless they signified 
within one year after act became effective that they did not elect 
to become subject to it, held valid. Such is the ruling of the Minne- 
sota Supreme Court in Wm. Warnock Co., Inc., et al. v. H. D. Hudson 
M. on Company, decided June 4, 1937, in passing upon Sec. 61, 
Ch , L. 1933, which contained the provision mentioned. 

Where a corporation, which had become subject to. the act under 
this provision, amended its charter so as to extend its period of 
existence, and had a stockholder who had not assented to the amend- 
ments, such a stockholder was held entitled to demand payment 
for his shares, despite the provisions of Sec. 39-IV of the same act 
as enacted by Ch. 212, L. 1935, which, in effect, excluded such a 
stockholder from enforcing the demand. Sec. 39-IV was held invalid. 
Commerce Clearing House Court Decisions Reporting Service Re- 
quisition No. 178699. 


New Jersey. 


Stockholders of merged corporation denied right to maintain de- 
rivative action after merger had been consummated. After a New 
Jersey corporation has been merged with other corporations of that 
state and a Delaware corporation, the latter being the surviving 
corporation, the New Jersey corporation, continued temporarily by 
statute for very limited purposes, does not retain the right, available 
to stockholders acting in its behalf, to prosecute actions arising out 
of rights which may have existed at the time of the merger. Such 
is the general conclusion of the United States District Court, Eastern 
District of New York, in Arnstein et al. v. Bethlehem Steel Corpora- 
tion et al., decided April 8, 1937, in a derivative action instituted by 
stockholders of the New Jersey corporation against its directors. 
Granting the stockholders leave to amend the complaint, the court 
said: “It may be that the plaintiffs are in a position to amend their 
bill so as to allege that despite the merger or possibly because of 
it they have a derivative cause of action against the Delaware cor- 
poration and the former directors of the New Jersey corporation.” 
Commerce Clearing House Court Decisions Reporting Service Re- 
quisition No. 178201. Lilberman & Steinfeld, for plaintiff Greisman. 
Guggenheimer & Untermyer, for defendant Untermyer. Smith & 
Reihr, for defendant Potter. Willard A. Mitchell for defendants 
Schwab & Mackall. 


Nova Scotia. 


By law requiring shareholder to store his product in the company’s 
warehouses held invalid. The Nova Scotia Supreme Court ordered 
the reinstatement of plaintiff as a shareholder where he had been 
stricken from the register as such because of his failure to comply 
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with a by law which required shareholders to store their merchant- 
able apples in the company’s warehouses. The court regarded the 
by law as one not authorized by a statute which permitted companies 
to adopt by laws “to regulate any matter connected with the internal 
affairs of the company.” Neily v. Brooklyn Fruit Co., (1937) 3 D.L.R. 
198. G. C. Nowlan, K.C., for defendant, appellant. T. R. Robertson, 
K.C., and H. B. Dickey, for plaintiff, respondent. 


Pennsylvania. 


Where Pennsylvania corporation’s books are kept out of the state, 
production of them within state for stockholder’s inspection lies in 
discretion of court. Plaintiff stockholders in defendant Pennsylvania 
company, which had its principal business office in New York City, 
where its books were kept, had obtained an order in the lower court 
giving them, their agents or counsel access to defendant’s books, 
records and correspondence at the New York office. The stock- 
holders appealed from the order and sought to have the books and 
records produced at the company’s Pennsylvania registered office. 
The Pennsylvania Supreme Court, Middle District, referring to testi- 
mony which indicated that the removal of the records from the 
New York office would “paralyze” defendant so far as its book- 
keeping was concerned, and finding it was not shown that a hard- 
ship to plaintiffs would result if they were required to inspect the 
books in’ New York, ruled the lower court exercised a proper 
discretion under the circumstances and affirmed its decree. Ruby, 
Executor of Estate of William H. Sutherland et al. v. Penn Fibre 
Board Corporation, Pennsylvania Supreme Court, Middle District, 
June 25, 1937. Commerce Clearing House Court Decisions Reporting 
Service Requisition No. 180427; 192 A. 914. H. O. Ruby, Wm. A. 
Luria, Charles H. Still, and John A. Hoober, of York, Pa., for appel- 
lants. V.K. Keesey and Schmidt, Keesey, Stair and Kurtz, of York, 
Pa., for appellee. 


Foreign Corporations 


Louisiana. 


Occasional purchases made in state held not doing business. The 
Court of Appeal of Louisiana, Second Circuit, holds that where 
agents of a foreign corporation came into Louisiana “only casually 
and intermittently and for a limited purpose of purchasing and ship- 
ping scrap iron or steel out of the State,” this was not sufficient 
to constitute the doing of business so as to give the Louisiana 
courts jurisdiction in an action by the seller to recover the balance 
due on such sales. Schultz v. Long Island Machinery & Equipment 
Co., Inc.,* 173 So. 569. Isaac Abramson of Shreveport, for appellant. 
L. L. Lockard and Harry V. Booth of Shreveport, for appellee. 





* The full text of this opinion is printed in The Corporation Tax Service, 
Louisiana volume, page 510. 
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Mere ownership in stock of companies active within state by an 
unlicensed foreign corporation is not “doing business.” Process had 
been served upon defendant company, a corporation organized under 
the laws of Great Britain, by service upon its Managing Director 
while he was attending a conference at Baltimore with the receivers 
of a company with which the defendant had had dealings. The 
activities of defendant with reference to Maryland at the time of 
service of process were limited to visits to that state by its directors 
and employees which, however, did not result in contracts between 
defendant and any person or corporation in Maryland. The defend- 
ant owned stock in companies active in Maryland and had repre- 
sentatives on their boards. The Superior Court of Baltimore City, 
in which the action was instituted, observed: “The Rio Company 
(the defendant) had large investments in both the Davison and 
Silica Gel Corporations and in substance the real purpose of the 
visits of its various executives and directors to Maryland was to, 
at all times, keep those investments under constant supervision and 
to safeguard them to a greater extent than is customary with the 
most earnest and zealous directorates. Such visits, even at regular 
intervals, do not constitute ‘doing business’ within the State.” The 
suit against defendant was therefore dismissed. C. Wilbur Miller v. 
Rio Tinto Company, Ltd.,* Superior Court of Baltimore City, February, 
1937. CCH Court Decisions Service Requisition No. 172399. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Maryland volume, page 526. 


New Jersey. 


Service of process set aside where made upon president of cor- 
— in a state in which corporation was not doing business. 

efendant was a Michigan corporation which carried on no busi- 
ness in New Jersey. Service of process in a New Jersey action was 
made upon defendant’s president while he was visiting plaintiff's 
show room in Newark, New Jersey. The Supreme Court of New 
Jersey orders the attempted service of process set aside, observing: 
“The prevailing view in this country is that a foreign corporation 
cannot be served in personal actions otherwise than by consent, 
express or implied, unless it is doing business within the state.” 
Roll-O-Matic, Inc. v. J. B. Marshall, Inc.,* 189 A. 661. Hodes & Hodes 
and Irving L. Hodes, of Newark, for plaintiff. Fred Eichmann of 
Union City and Julius J. Seiden, of Jersey City, for defendant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New Jersey volume, page 509. 


New York. 


Sale of its own stock within state by an unlicensed foreign cor- 
poration held not “doing business.” In Estate of Edwin King Scheftel, 
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294 N. Y. S. 387, (The Corporation Journal, June 1937, page 417), 
the New York Supreme Court, Appellate Division, First Department 
held that appellant, as an unlicensed foreign corporation doing busi- 
ness in New York, was without authority to establish a claim in an 
accounting proceeding in the Surrogate’s Court. Upon appeal, the 
Court of Appeals of New York, after noting that the claim against 
the estate of the decedent was for the balance due on a subscription 
of stock of the appellant corporation, reversed the lower court, say- 
ing: “The subscription agreement became binding upon the decedent 
at the time the Trinity Company was organized, and the company 
cannot be said to have been doing business in this state at that time. 
The so-called opening of an account with a brokerage firm prior to 
the effective organization of the corporation, into which account 
no money was paid until after the decedent had subscribed for the 
stock, and the sale of its own stock by the corporation does not 
constitute ‘doing business in this state’ within the meaning of that 
phrase as used in Section 218.” Estate of Edwin King Scheftel,* 
275 N. Y. 135, 9 N. E. (2d) 809. Commerce Clearing House Court 
Decisions Reporting Service Requisition No. 181675. Carroll G. 
Walter for appellant. Blaine F. Sturgis, for respondents. 





























* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 230. 

The Court of Appeals holds service in attachment proceedings 
made upon a foreign corporation’s agent in its home state, effective. 
Plaintiff, a New York corporation, claiming that defendant, a New 
Jersey corporation not licensed to do business in New York, had 
breached a contract between the two corporations, obtained a war- 
rant of attachment and levied upon the defendant’s property in 
New York. Service was made twenty-one days later, without an 
order, pursuant to section 235 of the Civil Practice Act by person- 
ally serving defendant’s designated New Jersey statutory agent, 
named Rosenstein, at defendant’s domicile in New Jersey. The 
Court of Appeals of New York said: “The question before us is: 
“Was it good service, in order to preserve a warrant of attachment 
in this state, to serve Rosenstein personally without the state, pur- 
suant to section 235 of the Civil Practice Act??” The court, con- 
struing section 235 in conjunction with section 229 of the Civil 
Practice Act, held the service was effective to give jurisdiction to 
the New York court over the property attached. Howard Converters, 
Inc. v. French Art Mills, Inc., Court of Appeals, New York, March 9, 
1937; 7 N. E. (2d) 115, 273 N. Y. 238. Milton H. Spiero of New 
York City, for appellant. Irving Gordon and Emanuel Wexler, of 
New York City, for respondent. Commerce Clearing House Court 
Decisions Reporting Service Requisition No. 174057. 


Tennessee. 





Tennessee residents held no longer to have priority as creditors 
over foreign corporations. In a case involving the priority given to 
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creditors who were residents of Tennessee in the distribution of the 
assets of foreign corporations over “all simple contract creditors, 
being residents of any other country or countries,” by section 5 of 
chapter 31, Acts of 1877, the Supreme Court of Tennessee rules that 
such a provision is repugnant to section 4, chapter 13, Acts of 1929, 
Extra Session, which granted to licensed foreign corporations all 
the privileges, rights, immunities and liabilities of Tennessee cor- 
porations. The priority previously accorded Tennessee individual 
creditors was held no longer operative and it was indicated that 
foreign corporations, as creditors, are to be regarded as on a parity 
with local creditors. Crenshaw v. Texokola Pecan Shellers Inc., et al., 
102 S. W. (2d) 60. Gilliland, Taylor & Gilliland of Memphis, for 
appellant. Charles M. Bryan, L. R. Featherston and Bearman & 
Bearman of Memphis, for appellee. 


; Taxation 
Connecticut. 


Dividends on stock of Canadian corporations received by Connecti- 
cut corporation held not taxable in Connecticut. Plaintiff Connecti- 
cut corporation, which had received dividends on stock of three 
Canadian companies, contended the tax commissioner erred in in- 
cluding such dividends in the computation of its business tax based 
upon net income received from business transacted within the state. 
The Supreme Court of Errors of Connecticut upheld this conten- 
tion on the ground that, as the dividends were all earned upon 
business done in the Dominion of Canada, they should be allocated 
outside the state of Connecticut. Stanley Works v. Hackett, Tax 
Commissioner,* 190 A. 743. James W. Cooper (Arthur L. Corbin, Jr., 
on the brief) of New Haven, for appellant. Richard F. Corkey, Asst. 
Atty. General (Edward J. Daly, Atty. General, and Charles J. Mc- 
Laughlin, Deputy Atty. General, on the brief) for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Connecticut volume, page 277. 


Louisiana. 


The Chain Store Tax law held valid by the Supreme Court of the 
United States. The Louisiana Chain Store Tax law classified those 
subject to it into groups according to the total number of units in 
each chain, regardless of whether located in Louisiana or elsewhere. 
The rate payable for each store in Louisiana was graduated from $10 
for each Louisiana store, where there were not more than 10 stores 
in a chain, to $550 for each Louisiana store where there were more’ 
than 500 stores in a chain. The Supreme Court of the United States, 
in holding the tax valid, saw in this method a classification “not 
based upon the location of the stores within or without the state 
but upon the type of business conducted, the scale of that business, 
its accompanying competitive advantages and economic results.” 
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“The statute bears equally upon all who fall into the same class, 
and this satisfies the guaranty of equal protection.” It was also held 
that it was not a denial of due process to adjust such a license tax 
to meet local evils resulting from business practices and superior 
economic power, even though those advantages and that power are 
largely due to the fact that the taxpayer does business not only in 
Louisiana but in other states. The Great Atlantic & Pacific Tea 
Company et al. v. Grosjean, Supervisor of Public Accounts,* 57 S. Ct. 
772. Monte M. Lemann of New Orleans, La., Robert L. Wright 
of Chicago, Ill., and J. Blane Monroe of New Orleans, La., for appel- 
lants. E. Leland Richardson, for appellees. 
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* The full text of this opinion is printed in The Corporation Tax Service, 
Louisiana volume, page 4442. 


Minnesota. 


Where a foreign corporation’s business in the state relates to its 
holding of shares of stock of corporations of other states, such shares 
may acquire a business situs in Minnesota and it may be taxed upon 
such shares there for ad valorem purposes. The Supreme Court of the 
United States in First Bank Stock Corporation v. State of Minnesota,* 
57 S. Ct. 677, held that a Delaware corporation, doing business in 
Minnesota and acquiring a commercial domicil there, having as 
assets of the business carried on in Minnesota shares of stock in 
Montana and North Dakota banks, may be required to pay property 
taxes upon such shares in Minnesota. The corporation transacted 
its business in Minnesota. It maintained a business office in Minnesota 
and held stockholders’ and directors’ meetings there. It owned a 
controlling interest in the stocks of banks and trust companies of 
other states and its entire business was founded on the ownership 
of such shares. “The economic advantages,” remarked the court, 
“realized through the protection, at the place of domicil, of the 
ownership of rights in intangibles, the value of which is made the 
measure of the tax, bear a direct relationship to the distribution of 
burdens which the tax effects. These considerations support the 
taxation of intangibles at the place of domicil, at least where they 
are not shown to have acquired a business situs elsewhere, as a 
proper exercise of the power of government. Like considerations 
support their taxation at their business situs, for it is there that the 
owner in every practical sense invokes and enjoys the protection 
of the laws, and in consequence realizes the economic advantages of 
his ownership. We cannot say that there is any want of due process 
in the taxation of the corporate shares in Minnesota, irrespective of 
the extent of the control over them which the due process clause 
may save to the states of incorporation.” Joseph H. Colman, John 
Junell and Clark R. Fletcher, of Minneapolis, Minn., for appellant. 
Wn. S. Ervin of St. Paul, Minn., Frank J. Williams of Minneapolis, 
Minn., and Matthias N. Orfield of St. Paul, Minn., for appellee. 





* Full text printed in Minnesota Corporation Tax Service, page 2773. 
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Oklahoma. 


An unlicensed foreign corporation owning no property in Okla- 
homa, may not be taxed upon income derived wholly from interstate 
business. Plaintiff, a clothing manufacturer, with offices in Missouri 
and Kentucky, but with no established place of business or property 
in Oklahoma, solicited Oklahoma orders through salesmen sent out 
from the Missouri office. The defendant commission admitted that 
the income sought to be taxed was derived wholly from interstate 
business, but contended that the income from clothing delivered 
in Oklahoma was subject to income tax. The Oklahoma Supreme 
Court observed: “This court has repeatedly held that the sale of 
goods by a foreign corporation through soliciting agents, who take 
orders subject to the approval of the company at its home office 
does not constitute doing business within this State.” “Since the 
sovereign power of the state did not extend to the business from 
which the income arose in the instant case, and the plaintiff was not 
a resident here, the Commission was without jurisdiction to levy 
the tax complained of, and an enforcement of its order would con- 
stitute a taking of plaintiff’s property without due process of law.” 
An intervening company, similarly situated, but which, in addition, 
had one employe in Oklahoma whose business was to employ solicit- 
ing and demonstration agents there for the purpose of demonstrating 
and taking orders for the intervener’s products, was likewise held 
exempt from the income tax. Curlee Clothing Company v. Oklahoma 
Tax Commission et al.,* 68 P. (2d) 834. Miley, Hoffman, Williams, 
France & Johnson of Oklahoma City and Francis M. Curlee and 
Richard F. Moll of St. Louis, Mo., for plaintiff. C. D. Cund, C. W. 
King and A. L. Herr of Oklahoma City, for defendants. Ames, 
Cochran, Monnet, Hayes & Ames of Oklahoma City and Smith, 
Buchanan, Scott & Ingersoll of Pittsburgh, Pa., for intervener. 
Ladner, Logsdon & Livingston, of Tulsa, Rittenhouse, Webster & 
Rittenhouse, Hayes, Richardson, Shartel, Gilliland & Jordan, and 
Cruce, Satterfield & Grigsby, all of Oklahoma City, and John W. 
Mather, of St. Louis, Mo., Irwin N. Walker and Peter B. Atwood, 
both of Chicago, Ill., Tom W. Garrett (Garrett, Goodson & Rigsby), 
and Samuel Calhoun, both of Oklahoma City, and Charles Wesley 
Dunn, of New York City, amici curiae. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Oklahoma volume, page 1734. 


Pennsylvania. 


In construing the Corporate Net Income Tax Act, as originally 
enacted, court holds it was mandatory for Department of Revenue 
to permit filing of consolidated returns. Plaintiff sought by manda- 
mus to compel the acceptance by the Secretary of Revenue of a 
consolidated return under the Corporate Net Income Tax Act of 
1935. _That act provided that the Department of Revenue “shall 
upon application made to it in such form as it shall prescribe, permit 
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any corporation owning or controlling directly or indirectly a majority 
of the voting stock of another corporation” to make a consolidated 
report, showing the combined net income. The plaintiff and its sub- 
sidiary coming within these provisions, the Court of Common Pleas 
of Dauphin County ordered that peremptory mandamus be issued 
for the filing of a consolidated return, holding that there was nothing 
inherent in the Act to justify a requirement in a regulation issued 
by the Secretary of Revenue that consolidated reports of corporate 
net income might be made only by corporations making consolidated 
reports to the Federal Government for income tax purposes. Na- 
tional Transit Co. et al. v. Kelly, Court of Common Pleas of Dauphin 
County, April 12, 1937. Commerce Clearing House Court Decisions 
Reporting Service Requisition No. 175671. 

(Note: The re-enactment of the Corporate Net Income Tax Act by 
Act of April 8, 1937, contains a provision that “consolidated reports 
may be made only by corporations making consolidated returns to the 
Federal Government.’ ) 


Extent to which, under the Corporate Loans Tax requirements, 
the Treasurer of a corporation is obliged to ascertain and report the 
residence of persons owning its bonds. Treasurers of corporations 
preparing the Pennsylvania Corporate Loans Report have doubtless 
often wished for a specific statement as to the limits to which they 
are obliged to go in learning the residence of persons holding the 
corporation’s bonds and other obligations, inasmuch as the tax to 
be paid varies according to the holdings of such evidences of indebt- 
edness by residents of Pennsylvania. A recent decision which should 
prove helpful in this connection is Commonwealth v. Safe Harbor 
Water Power Corporation, decided by the Court of Common Pleas 
of Dauphin County. There, the rule is stated that “when the treas- 
urer, or other fiscal officer, of a Pennsylvania corporation has made 
diligent inquiry to ascertain the names and residences of the owners 
or holders of the corporation’s indebtedness, and whether such in- 
debtedness is held in a manner to make the same taxable, prior to 
the filing of its report of loans, and has reported to the Secretary of 
Revenue the results of his inquiry, no tax can be imposed upon or 
collected from the corporation with respect to any of its indebtedness 
which remains unlocated.” The “diligent inquiry” made by the 
treasurer of the defendant company might be described as “thorough,” 
so extensive were his efforts to have the residence of holders made 
available to his company. As to the extent of the diligence required, 
the court concluded: “The standard of diligence required of a treas- 
urer of a Pennsylvania corporation in endeavoring to ascertain the 
names and residences of the owners of its indebtedness, and whether 
the same were held in a manner to make them taxable, is not so 
high as to require him or the corporation to expend in such effort a 
sum of money equal to or greater than the amount of the commission 
which would probably be received by him for his services as agent 
of the Commonwealth in assessing, collecting and paying over the 
tax upon such indebtedness.” It was also observed that “there is 
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no presumption that all indebtedness of a Pennsylvania corporation 
is owned by residents of Pennsylvania; and the fact that the treas- 
urer of such corporation has reported certain of its indebtedness as 
unlocated does not support the inference that he has failed to use 
due diligence to ascertain the names and residences of the owners 
thereof.” Commerce Clearing House Court Decisions Reporting 
Service Requisition No. 173637. 


South Carolina. 


A foreign corporation, leasing property in South Carolina to a 
subsidiary, held not doing business within the state so as to be subject 
to franchise taxes. A foreign corporation which engaged in no 
operations in South Carolina other than the leasing of a manufac- 
turing plant and village in that state to a subsidiary which it con- 
trolled, resisted collection of franchise taxes from it for the period 
during which the leasing occurred. In holding the corporation not 
subject to the taxes, the United States District Court, E. D., South 
Carolina, said: “Certainly the plaintiff here is doing nothing in 
South Carolina which that state might reasonably and with ordinary 
interstate comity interdict or prevent, or the doing of which is a 
privilege requiring governmental consent, supervision, or control. 
These can be predicated neither of the mere holding of property 
which has been leased to another nor of the ownership of stock in 
the corporation which has leased that property. The question 
whether the state might impose a franchise tax upon a foreign cor- 
poration for the mere privilege of owning property within the state 
does not arise here, as the statutes of South Carolina do not impose 
the tax upon such privilege but upon the doing of business within 
the state.” United States Rubber Co. v. Query et al.,* 19 F. Supp. 191. 
A. L. Wardlaw of Columbia, S. C. and H. P. Sadtler, Jr. of New 
York City (A. L. Wardlaw of Columbia, S. C., H. P. Sadtler of 
New York City, Elliott, McLain, Wardlaw & Elliott of Columbia, 
S. C. and Arthur, Dry & Dole of New York City, on the brief), for 
plaintiff. John M. Daniel, Atty. General, and Claude K. Wingate, 
Gen. Counsel, South Carolina Tax Commission, of Columbia, S. C., 
for defendants. 


* The full text of this opinion is printed in The Corporation Tax Service, 
South Carolina volume, page 1638. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


INDIANA—MIcuHIGAN. Docket No. 98. R. D. Baker Company v. 
William Rarden and John Rarden, 271 N. W. 712. (The Corporation 
Journal, May 1937, page 398.) Mailing of notice as essential to valid 
service on foreign corporation. Petition for writ of certiorari filed 
May 29, 1937. 


Louistana. Docket No. 652. Great Atlantic & Pacific Tea Com- 
pany v. Grosjean, Supervisor of Public Accounts et al., 16 F. Supp. 499, 
(The Corporation Journal, November, 1936, page 256). Constitution- 
ality of Louisiana Chain Store Tax. Appeal filed January 14, 1937. 
Probable jurisdiction noted February 1, 1937. Argued March 30 and 
31, 1937. Decree affirmed, May 17, 1937. (See page 14.) 


Missourt. No. 4. Phillips Pipe Line Company v. The State of 
Missouri, 97 S. W. (2d) 109. (The Corporation Journal, January, 1937, 
page 303.) Validity of franchise tax as applied to activities of a pipe 
line company. Appeal filed February 5, 1937. Further consideration 
of the question of jurisdiction postponed to the hearing of the case 
on the merits, March 1, 1937. On motion of the Attorney General of 
the State of Missouri this case is continued to the October Term, 1937, 
March 29, 1937. 


Virctnta. Docket No. 1. The Atlantic Refining Company v. Com- 
monwealth of Virginia, 183 S. E. 243. (The Corporation Journal, March, 
1936, page 136.) Validity of foreign corporation entrance fee. Appeal 
filed April 24, 1936. Jurisdiction postponed to hearing of case on its 
merits, May 18, 1936. Argument concluded October 22, 1936. Restored 
to the docket for reargument and continued, to the October Term, 
1937, June 1, 1937. 





* Data compiled from CCH U. S. Supreme Court Service, 1936-1937. 
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Regulations and Rulings 


ALaBaMA—An opinion of the Attorney General to the effect that 
an occasional sale made by one as an individual, and not as a retail 
business transaction, is not subject to the payment of the Alabama 
Sales (Luxury) Tax, is printed in full on page 7654 of the Alabama 
Corporation ‘Fax (CT) Service. 

Cotorapo—Rules and Regulations relating to the Service Tax Law 
of 1937 which have been promulgated by the State Treasurer are printed 


in full text in the Colorado Corporation Tax Service, beginning on 
page 6103. 


Frorma—The fact that a corporation was dissolved for failure 
to pay the capital stock tax does not relieve it from liability for the tax 
in the opinion of the Attorney General. (Florida CT, page 236.) 

Grorcia—The Cigar and Cigarette Tax Regulations are shown 


in full in the Georgia volume of The Corporation Tax Service on 
pages 4751-4754. 


Inptana—Regulations issued by the Department of Treasury 
under the 1937 amendments to the Gross Income Tax Act are shown 


in the Indiana volume of The Corporation Tax Service on pages 
221—243-35. 


Iowa—Rules and Regulations adopted by the Iowa State Board 
of Assessment and Review relative to the personal net income tax on 
non-residents appear in the Iowa CT Service, beginning on page 1453. 

Kansas—Regulations and Rules applicable to the Kansas Re- 
tailers’ Sales Tax Act of 1937 are to be found in The Corporation Tax 
Serv ice for Kansas (cited “Kansas CT”), pages 517-61 to 519, inclusive. 


MicuicaAn—The opinion of the Attorney General that the Use 
Tax Act is effective as of October 29, 1937, is printed in full at page 
575-78 of the Michigan Corporation Tax Service. 


Missourt—The State Auditor of Missouri has ruled that Sur- 
tax and Undistributed Profits and Excess Profits Taxes paid the Federal 
Government are not deductible from income to be reported to the 
state of Missouri. (Missouri CT, page 289-27.) 


The full official text of the Rules and Regulations issued by the 
State Auditor on the recently re-enacted Retail Sales Tax law will be 
found printed in the Missouri CT Service, beginning on page 441-31. 


New Mexico—The Attorney General of New Mexico has indicated 
that receipts from interstate commerce attributable to business done 
in New Mexico should be included in the business reported for the 
purpose of allocating the proportion of the capital stock taxable under 
the Franchise Tax law. (Full text of opinion printed in New Mexico 
CT Service, page 279-24.) 


Norte Carotina—Revised rules and regulations governing the 
administration of the sales tax have been issued and are printed in 
the North Carolina CT Service, page 6025 et seq. 
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Some Important Matters for 
October and November 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed 
calendar of the more important requirements covered by the State Report and 
Tax Notification Bulletins of The Corporation Trust Company. Attorneys inter- 
ested in being furnished with timely and complete information regarding all 
state requirements in any one or more states, including information regarding 
forms, practices and rulings, may obtain details from any office of The Corpo- 
ration Frust Company or C T Corporation System. 


CaLirornia—Quarterly Retail Sales Tax Return and Payment due on 
or before October 15.—Domestic and Foreign Corporations. 

District or Cotumpia—Application for license to engage in business 
in the District due on or before October 17—Domestic and 
Foreign Corporations. 

Greorcia—Certified Statement for Registration due on or before Novem- 
ber 1—Domestic and Foreign Corporations. 

InDIANA—Quarterly Gross Income Tax Return and Payment due on 
or before October 15.—Domestic and Foreign Corporations. 

Iowa—Quarterly Retail Sales Tax Return and Payment due on or 
before October 20.—Domestic and Foreign Corporations. 

New Yorx—Second installment of Income Tax of Business Corpora- 
tions due on or before November 15.—Domestic and Foreign 
Business Corporations other than real estate and holding 
companies.* 

Supplementary Franchise Tax Return (Form 60 CT) due on 
or before November 30.—Domestic and Foreign Corporations 
organized or qualified between May 15 and Haveuder 1 of 
current year. 

Norto Daxota—Quarterly Retail Sales Tax Return and Payment due 
on or before October 20.—Domestic and Foreign Corporations. 

Oxn1o—Quarterly Retail Sales Tax Return and Vendors’ Excise Tax 
due on or before October 15.—Domestic and Foreign Corporations. 

Ruope IsLanpb—Semi-Annual Report to Department of Labor during 
October and April.—Domestic and Foreign Corporations em- 
ploying five or more persons in Rhode Island. 

West Vircinta—Quarterly Gross Income Tax Return and Payment 
due on or before October 30.—Domestic and Foreign Corporations. 


* Change in due date effected by Chapter 496, Laws of 1937. 
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The Corporation Trust Company’s 
Supplementary Literatuze 


In connection with its various activities The Corporation Trust Company 
publishes the following supplemental pamphlets and forms, any of which 
will be sent without charge to readers of The Journal. Address 
The Corporation Trust Company, 120 Broadway, New York, N. Y. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustra- 
tions, the exact steps through which a stock certificate goes in being transferred 
from one owner to another by an experienced transfer agent—purpose being 
to enable any corporation official to judge more accurately whether or not his 
own company should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 


ployes as corporate representatives are sometimes left defenseless in personal 
damage and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 


opinion of the Supreme Court of the United States in State of 
ashington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, and of the Supreme Court of New Mexico in Silva v. Crombie & Co. 


—two decisions of great significance to attorneys of corporations qualified in one 
or more states. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corpora- 
tions, the attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation, completely 
revised to reflect the changes made by the amendments of 1937. 


New Deal Laws of Importance to Corporations. Contains complete 


text of Securities Act of 1933 as amended by Title II of the Securi- 
ties Exchange Act of 1934, all matters in the original act omitted in the 1934 
amendments being set in brackets, and all new matters added by the 1934 amend- 
ments being set in italics; complete text of the Securities Exchange Act of 1934; 
and complete text of the amendments approved June 7, 1934 to the Bankruptcy 
Act providing for corporate reorganizations. 


The New Bankruptcy Law. Contains, first, the eleven-word amend- 
ment approved June 18, 1934 to the original amendment to the 
Bankruptcy Act approved June 7, 1934 (and published in our pamphlet New Deal 
Laws described above); second, two examples of voluntary ition for reorgani- 
zation under the new provisions; and third, two examples of petitions under the 
new provisions for appointment of trustees (reorganization sought). 


The High Cost of Whistles for Corporations. Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual court 


cases, to have a very pointed application to some of the policies of some business 


corporations of our own day. A sixteen-page pamphlet for both laymen and 
lawyers. 


Special Report. The Case Against Corporate Representation by Busi- 


ness Employes. Specific experiences of different corporations 
with the handling by untrained corporate representatives of such matters as 
service of process, notices of taxes due, filing of corporation reports, etc. 


What Constitutes Doing Business. (Revised to September 1, 1937.) 
A 168-page book containing brief digests of decisions selected from 


those in the various states, as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index makes them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


When Corporations Cross the Line. A simple explanation of the rea- 


sons for and purposes of the foreign corporation laws of the various 
states, and illustrations of when and how a corporation makes itself amenable to 
Of interest both to attorneys and to corporation officials. 
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The Bankruptcy Law As It Stands Today... 


FEDERAL BANKRUPTCY ACT 
with 1937 Supplement 


This handy book reproduces in full text the Federal Bankruptcy 
Act with all amendments to October 1, 1937, including Corporate 
Reorganization (Sec. 77B), Farm Debt Relief (Sec. 75), Individuals 
Debt Relief (Sec. 74), Railroad Reorganization (Sec. 77), Readjustment 
of Debts of Taxing Districts (Secs. 81-84), etc. The legislative history 
of each amendment and change in the law is explained in detail. 


In addition, the pivotal developments in the field are helpfully 
covered in an explanatory introduction. Fully indexed for quick, 
convenient reference. 


128 Pages, 6 x 9, Pebbled Paper Covers. 
” Price, $1 a copy. 10 copies, $8; 25 copies, $15. 


COuUMERGE Cresniwe 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLOG. 208 W. MONROE 8T. MUNSEY BLDG. 


Commerce Clearing House, Inc. 
205 W. Monroe Street, Chicago 


Send us —......... copies of your FEDERAI BANKRUPTCY ACT with 
1937 Supplement, priced at $1 a copy. 


{ ] 10 copies—$8 { ] 25 copies—$15 
Remittance in full herewith. 


Name . 
Attention 


Address 
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Must you register in Maryland? 


For the convenience of attor- 
neys who have corporation clients 
they feel should be registered in 
Maryland for transaction of inter- 
state commerce, under the new 
law of that state (see front cover), 
The Corporation Trust Company, 
C T Corporation System and asso- 
ciated companies will handle the 
details of registration and furnish 
the agent for service of process as 
required. A very small service 
fee has been arranged. 


For details, both of the new law 
and the C T services in complying 
with it, write or telephone the 
nearest office. 
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